10

11

12

13

14

15

16

17

18

195

20

21

22

23

24

25

GEORGE &. CARDONA

United States Attorney

LEON W. WEIDMAN

Assistant United States Attorney
Chief|, Ciwvil Division

CATHERINE E. BAUER (#121841)
Assistant United States Attorney
Room 7516, Federal Building
300 North Los Angeles Street
Los Angeles, California
Telephone: (213)894-3038
Fax: (213)894-7819

Attorneys for the United States

90012-9834
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CLERF, v SRR
CENTRAL DISTRICT OF ()
BY :

Department of Health and Human Services

In re:

PLEASANT CARE CORPORATION,
et al.,

Debtors.

X Affects All Debtors

UNITED STATES BANKRUPTCY COURT

FOR THE CENTRAL DISTRICT OF CA.IFORNIA

LOS ANGELES DIVISION

Case No. LA 07-12312-EC
Chapter 11

Jointly Administered with
Cases:

LA 07-12322-EC

LA 07-123189-EC

LA 07-12326-EC

LA 07-12316-EC

AMENED

JOINDER BY THE UNITED
STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES IN THE
MOTION OF THE UNITED STATES
TRUSTEE FOR APPOINTMENT OF
CHAPTER 11 TRUSTEE

Date: May 2, 2007
Time: 1:30 p.m.
Courtroom: 1639,
Temple Street,
CA

255 East
Los Angeles,

Hon. Ellen Carroll
Bankruptcy Judge
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The United States Department of Health and Human Services

(*“HHST) hereby joins in and supports the Motion For Appointment of a

Chapter 11 Trustee (“Motion”) filed by the United States Trustee

(*UST7) in these bankruptcy cases.

HHS submits the attached Memorandum of Points and Authorities

in support of the Motion.

DATED

Respectfully submitted,

April 6, 2007 GEORGE S. CARDONA
United States Attorney
LEON W. WEIDMAN
Assistant United States Attorney
Chief, Civil Diwvision

/S/-Catherine E. Bauer
CATHERINE E. BAUER
Assistant United States Attorney

Attorneys for the
UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES
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MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRCDUCTICN

Pleasant Care Corporation, and its various related entities
(collectively "Debtor”), operate numerous skilled nursing facilities
in the State of California. Because of ongoing problems at these
nursing facilities, including but not limited to health and safety
deficiencies, the Debtor is operating under a Corporate Integrity
Agreement (“"CIA”) dated March 6, 2006 entered into between the
Debtor and HHS's Office of Inspector General (“QIG”).

Under the CIA, the Debtor is required, among other things, to
engage an independent quality monitor to provide regulatory
oversight and monitoring at the Debtor’s nursing facilities. To
this end, Debtor hired Long Term Care Institute (“LTCI”) to act as
the independent quality monitor.

In its March 1, 2007 Independent Monitor Report (Attached as
part of Exhibit A to the Motion), on page 24, LTCI reported that
“(m)ajor care problems exist in many areas...” Consequently, HHS
believes it 1s imperative that a Chapter 11 Trustee be appointed as
soon as possible.

IT. CORPORATE INTEGRITY AGREEMENT

A. Background

The Office of Inspector General (“0IG”) often negotiates
compliance obligations with health care providers and other entities
as part of the settlement of federal health care program
investigations arising under a variety of civil false claims

statutes. A provider or entity consents to these obligations as

3
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part of the civil settlement and in exchange for the OIG's agreement
not to seek an exclusion of that health care provider or entity from
participation in Medicare, Medicaid and other federal health care
programs. False claims submitted in violation of the False Claims
Act or Civil Monetary Penalties lLaw give rise to the 0IG's
permissive exclusion authority under 42 U.S.C.1320a-7(b) (7).
Providers who settle these cases often deny that they were liable or
that they committed the alleged conduct.

The typical term of a comprehensive corporate integrity
agreement is five years (three years for national project cases).
These compliance measures seek to ensure the integrity of federal
health care program claims submitted by the provider. The more
comprehensive integrity agreements include requirements to:

(1) Hire a compliance officer/appoint a compliance committee;

(2) Develop written standards and policies;

(3) Implement a comprehensive employee training program;

(4) Review claims submitted to federal health care programs;

(5) Establish a confidential disclosure program;

(6) Restrict employment of ineligible perscons; and

(7) Submit a variety of reports to the 0IG.

While many CIAs have common elements, each agreement addresses,
in part, the specific facts of the conduct at issue, and is tailored
to comport with the existing capabilities of the provider. The
integrity agreements often attempt to accommodate and recognize many

of the elements of pre-existing voluntary compliance programs.
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B. The Debtor’s CIA

The Debtor’s CIA was entered into on March 1, 2006. The CIA
arose as a result of 0OIG’s allegations that the Debtor furnished
services that failed to meet professionally recognized standards of
health care with respect to the following: patient care planning
and assessments; nurses’ signal systems; medications and treatments;
prescription orders; skin care protocols; resident supervision;
resident hygiene; monitoring of resident medical conditions; and
failures to observe required staffing levels at Pleasant Care
Convalescent-Napa, all of which formed the basis for criminal
charges in Napa County Superior Court Case No. CR120791, alleging
violations of California Penal Code § 368(c).and violations of
California Health and Safety Code § 1290(c).

Unfortunately, the March 1, 2007 Independent Monitor Report,
page 2, states that “(t)he results clearly show a very disturbing
pattern of decline in performance...the number of deficiencies,
health deficiency index and percent severe deficiencies have
increased substantially, while the percent of deficiency-free
surveys has dropped to zero.” In aggravation, on page 7, the
following is noted: *“The level of Pleasant Care’s commitment to
meeting the CIA requirements and improving its performance is in
doubt after this first reporting period.”

ITITI. NECESSITY FOR APPOINTMENT OF A TRUSTEE

HHS believes that appointment of an disinterested Chapter 11
Trustee is clearly in the best interest of the patients living at

the Debtor’'s facilities, and that removal of Emmanuel Bernabe and




his friends and family members from any roles in managing or
controlling the facilities is the only option under the present dire
circumstances.
IV. CONCLUSION
For the foregoing reasons, HHS joins in the UST’'s Motion and

respectfully requests that the Motion be granted.
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DATED: April 6, 2007

Respectfully submitted,

GEORGE S. CARDONA

United States Attorney

LEON W. WEIDMAN

Assistant United States Attorney
Chief, Civil Livision

/S8/-Catherine E. Bauer

CATHERINE E., BAUER :
Assistant United States Attorney

Attorneys for the
UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES
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DECLARATION OF SERVICE BY MAIL

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California, in the Office of the United
States Trustee under the supervision of a member of the bar of this court at whose direction the
service was made; I am over the age of 18 and not a party to the within action; and my business
address is 725 South Figueroa Street, Suite 2600, Los Angeles California.

On B%ri 1 6, 2007 ,Iserved the foregoing document described as NOTICE OF

MOTION AND MOTION FOR APPOINTMENT OF A CHAPTER 11 TRUSTEE on the
interested parties at their last known address in this action by placing a true and correct copy
thereof in a sealed envelope with postage thereon fully prepaid in the United States mail at Los

Angeles, California addressed as follows:

DEBTORS

Pleasant Care Corporation
2258 Foothill Blvd.

La Canada, CA 91011
Attn. Emmanuel I. Bernabe

DEBTORS’ ATTORNEYS

Ron Bender, Esq.

Levene, Neale, Bender, Rankin & Brill LLP
10250 Constellation Blvd., Suite 1700

Los Angeles, CA 90067

ATTORNEYS FOR BRIDGE
HEALTHCARE FINANCE

Michael Gerard Fletcher, Esq.
Frandzel, Robins Bloom & Csato, LC
6500 Wilshire Boulevard, 17" Fir
Los Angeles, CA 90048-4920

by fax: (323) 651-2577

Eric S. Prezant, Esq.

Vedder Price Kaufman & Kammbholz PC
222 North LaSalle Street, Ste 2600
Chicago, Illinois 60601-1003

ATTORNEYS FOR OMNI
Theodore B. Stolman, Esq.
Stutman Treister & Glatt
1901 Ave Of The Stars 12FL
Los Angeles, CA 90067-6013
by fax: (310) 228-5788

ATTORNEYS FOR CREDITORS’ COMM.

Richard M. Pachulski, Esq.
Samuel R. Maizel, Esq.
Pachulski Stang & Ziehl, et al.
10100 Santa Monica Bl #1100
Los Angeles, CA 90067

ATTORNEYS FOR SEIU UNITED
HEALTHCARE WORKERS WEST
Christian L. Raisner, Esq.

Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 20
Alameda, CA 94501-1091

ATTORNEYS FOR THE UNITED
STATES OF AMERICA

Catherine Bauer, Esq.

Assistant United States Attormney
Ofc US Attorney

300 N Los Angeles St #7516

Los Angeles, CA 90012

COUNSEL FOR GOLDEN WEST
TRADING, INC.

Andrew A. Goodman, Esq.

Law Offices of Andrew Goodman, P.C.
200 N. Westlake Bivd., Ste 202
Westlake Village, CA 91362

REQUEST FOR NOTICE

Michael Tuchin, Esq.

Klee Tuchin Bogdanoff & Stern LLP
1999 Avenue of the Stars 39FL

Los Angeles, CA 950067

THE TWENTY LARGEST UNSECURED
CREDITORS

NCS/Neighborcare/Omnicare

100 East River Center Blvd.
Covington, KY 41011

CONTINUED ON NEXT PAGE
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Pleasant Care Corporation, et al.
Case No. LA 07-12312-EC
proof of service

California Department of Health Services
1501 Cipital Avenue, Ste 71

Sacramento, CA 95899

by fax: (916) 552-9504

Twin Med
11333 (reenstone Avenue
Santa F¢ Springs, CA 90670

Healthcare Services Group
3220 Tillman Drive, Ste 300
Bensalem, PA 19020

South Pacific Rehab
16260 Vientura Blvd., Ste 600
Encino, CA 91436

Comprehensive Therapy
1261 Odkhaven Lane
Arcadia, CA 91006

Gordon & Rees, LLL.C
275 Battery Street, 20" Floor
San Francisco, CA 94111

Dynami¢ Med Sys Inc.
2811 E. Ana St.
Rancho Dominguez, CA 90221

Dairy King
815 Thompson Avenue
Glendale, CA 91201

Botica Del Sol
2331 Ce;sar Chavez Avenue
Los Angeles, CA 90033

Kindred [Pharmacy Services
88 East Broad Street, Ste 900
Columbus, OH 43215

American International Gr
Box 35657-4 Metrotech Ctr 7/F
Brooklyn, NY 11245

Sysco
12180 Kirkham Road
Poway, CA 92064

Lippa Insurance Services
30100 Town Center, Ste 212
Laguna Beach, CA 92677

Department of Health Services
P. 0. Box 997413
Sacramento, CA 95899

Schrader’s Med. Supp., Inc.
2701 Kimball Avenue
Pomona, CA 91767

Kaiser Permanente
P. O. Box 23219
San Diego, CA 92193

Independent Healthcare Services
1280 Research Drive, Ste A
Redlands, CA 92374

SEIU United Healthcare Workers - West
P.O.Box 45218
San Francisco, CA 94145

Ancillary Provider Service
16666 E. Johnson Drive
City of Industry, CA 91745

REQUEST FOR SPECIAL NOTICE

ATTYS FOR SECURED CREDITOR, FAR
EAST NATIONAL BANK:

Michele Sabo Assayag, Esq.

Assayag Mauss Kempton

2915 Redhill Avenue, Ste 200

Costa Mesa, CA 92626

ATTYS FOR CREDITOR, HEALTHCARE
SERVICES GROUP, INC.:

Gerald J. McConomy, Esq.

Knapp McConomy Merlie LLP

1216 Route 113, P. Q. Box 487

Chester Springs, PA 19425

ATTYS FOR LIFEHOUSE RETIREMENT
PROPERTIES, INC.:

Leslie A. Cohen, Esq.

Liner, Yankelevitz, Sunshine & Regenstreif
LLP

1100 Glendon Avenue, 14% Floor

Los Angeles, CA 90024
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Pleasant Care Corporation, et al.
Case No. LA 07-12312-EC
proof of service

ATTYS FOR COVENANT CARE:
Ivan L. Kallick, Esq.

Ileana M. Hernandez

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Andrew F. Torok, Esq.

General Counsel

Covenant Care

27071 Aliso Creek Road, Ste 100
Aliso Viejo, CA 92656

ATTYS FOR SERVICE EMPLOYEES

INTERNATIONAL UNION, LOCAL 434B:

Dana S. Martinez, Esq.
Holguin & Garfield APLC
800 West Sixth Stroet, Ste 950
Los Angeles, CA 90017

INTERNAL REVENUE SERVICE
PO Box 21126
Philadelphia, PA 19114-0326

ATTORNEYS FOR THE STATE OF
CALIFORNIA DEPT. OF HEALTH
SERVICES

Michele L. Wong, Esq.

Deputy Attorney General

California Department of Justice

300 S. Spring St., SN

Los Angeles, CA 90013

I declare under penalty of perjury that the foregoing is true and correct.

DATED:

/S8/-Stephanie Hill
Stephamie Hill




